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HAND DELIVERY 

The undersigned represe11t Assoc.iation of Washington Business and A WB HealthChoice 
Employee Benefits Trust (collectively "AWB"). Premera Blue Cross (PBC) is expected to 
file A WB's HealthChoice insurance plan with the Office of Insurance Commissioner 
("OIC") on or around January 14, 2015. 

OIC has threatened to apply to association plan filings including A WB's, legal requirements 
that are erroneous and exceed the Commissioner's statutory legal authority. For example, in 
O!C Release No. 14-50, OIC stated in pertinent pmt the following: 

Until recent federal regnlation, association health plans were exempt tl:om 
having to meet key consumer protections and from the rating and 
\mderwriting standards of the individual or small-employer market. , , All 
association health plans are currently under a two-part review - do tl1ey meet 
the new federal definition of an employer and if so, do their rates comply with 
lmge group standards, which prohibit discrimination for similarly situated 
employees. 

In applying the referenced "two-pmt review", the OlC has threatened to disapprove 
association plans even though they meet applicable law under the facts and circumstances, 
which includes A WB. 

In .applying the referenced "two-part review", the OIC has also tlU'eatened to disapprove 
association plan ·filings that rate each of its participating employers based upon their 
respective aggregated experience instead of rating lhe entire association based on its 
combined experience. This issue was litigated between A WB and OIC in 2007 (the, "TAA 
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Case") and judgment was entered against OIC. 1 The legislature has not repealed the 
underlying statute exempting association health plans from corrmumity rating requirements 
otherwise applicable to small employer plans, and no court has held the law to have been 
preempted. Accordingly, the Conunissioner has tlu·eatened to fail to apply the statutory 
exception from community rating contained in RCW 48.44.024(2) and counterparts. 

OIC's threatened disapproval. of association plan filings as "discriminatory" includes filings 
that allow pmiicipating employers to select which benefi.t plan options fi:om all such options 
available to aJl participating employers. Instead, OIC has stated that the association must 
allow each employee to select from aJl plans offered to all participating employers, regm·dJess 
of his or her employer's decision or ability to pay for the plan. In threatening to apply this 
requirement to A WB's association plan filing, the Commissioner is either misapplying law or 
maJdng new law which exceeds his statutory authority. 

Each of the aforementioned features will be included in Premera's fi.lings for A WB. 

In the event that OIC disapproves or otherwise prevents A WB's plan to continue as issued or 
continue to be offered for sale in Washington State, A WB will be aggrieved as its members 
m1d participants will lose their current health insurance coverage and other eligible members 
will be prevented from obtaining it. 

lfdenial occurs, this letter constitutes A WB's demm1d for a hearing m1d for m1 automatic stay 
of OIC's disapproval of A WB's plan, inCluding a stay of any action by OIC preventing or 
interfering continuation of issued coverage and marketing of the A WB association health 
plan, pursuant to RCW 48.04.020. 

Among others, A WB's reasons for requesting the above relief are as follows: 

(1) A WB' s plan conforms with all applicable laws and should not be disapproved; 

(2) To the extent applicable by law, A WB and/or its indusb:y sub-h·usts m·e true 
"employers" pursuant to Section 3(5) of the Employee Retirement Income Security 
Act and therefore A WB' s plan is exempt from any conummity rating requirements; 
and 

1 Associated Industries of the Inland Northwest and Association of Washington Business v. 
State of Washington Office of the Insurance Commissioner: Mike Kreidler, No. 2007-02-
00592-l, Memorandum of Decision, attached as Exhibit A. 
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(3) ore· s disapproval will exceed its legal authority including but not limited to applying 
the ERJSA employer, rating and benefits requirements at issue, 

(4) OIC's actions are arbitrary, capricious, and unsupported by law. 

The above smnmary is non-exhaustive and we reserve all rights. Please contact the 
undersigned if you have any questions. 

Very truly yams, 

Bracewell & Giuliani LLP 

W lf~/JR..M 
Cmt Roy Hineline 

CI<H/sjs 

Attachment 

cc: Michael Kreidler c/o AnnaLisa Gellem1ann 
Debra. Brown 

Very truly yours, 

Gingold Law Fim1 PLLC 

/#-~(....{/ Jf(M 
Jeffrey L. Gingold 
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bee: John Pierce, Esq. 
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l Sl.iPERJOR COURT OFWASHINGTO.t\ [
~-·~·-·"··-····- -~-·~--~""--~·-'"'-·~ 

I !OR SPOKA~ f: C?_~TY ________ ····--·-

! ASSOCIATED INDIJST'RII::'S OF THE INLAND . NO 21107-112·005'>2-1 
i NOR llfWI'ST a Wasl11ngton Non-Profit Corpor:Jlion: 
! THE ASSOC !AT! OJ\ OF W ,\SHI\GTON I . , , . , ... .. 
i BC:SINESSES. a Washington C\ll'poroiJon. [MEMORANDUl\.l DH lSJOl" 

I 
Pbintift\. 

'" I 
II i 

STATE OF WASHINGTON OFFICE Of THE 
INSL'RA\>CE COMMISSIONER: Mll<E KREIDLER. 
\Vt!sll!llgto~y State lnsuri1t1ee CammissJon,:r. 

fkft:n(_ktnl5-: 

" '" 
' 

l.l l 

'·' II ··This tnaner carne before 1he court jc)r oral argumem on June 8, 2007, on the Plaintiff)~' 
'' .1 Motiou !\)r Summary ,Judgment and the 11et1:ndnnts' Cr'.l~s-C>totion for Summary Judgment 
](, 

Both sides are askmg the coun fbr n ruling regarcling the validity of Technical r\ssistance 

I~ Advrsory 'T'Ob-07 (TAA Oti-07) i~sued by the O!llce of the lnsurancc Commi;,inn~r (Of C) on 

:I 
1'.1 : December l 5. 2006 

Both sides rtgree thai this cowi htb jurisdiction to decide the isstn:~ either under the 

l . .'nif(HTn De.:clanuory Judgme'r1l Act. RC\V 7 24. or the- tl..dministrati~·.c lhoc.edurc Act, .RC\V 



1-q.os_ R<,th sides Blso agree that S\.!!Tllnar~ judgrnen1 is the proper pro1:0dure {0 determhw Lhc 

ndidity ot"TA,\ 06-07 

,, 
Prior to oral ar·gtmtent the PIHimiff; ··.Morio11 to Strike 1.1 Thurstun County Superior Court 

, I - ~ 
'' I decision was g)-anted as it ct.Htstitutecl <1n '·unpublished" ckci;i\,n. 

f'M"fS 

The facts are not in dispute. Plaintii'l~ arc independent business associations 

'' i which serve employer members. 1'bey make health insurance plans available to their small 

"' empto~·t·r members. They are not insurance compaaies but the he~ltb plans they offer ro rheir 
li I 

i 
I ~ j 

lnembers are subject to OK approval 

l.\ In 1995 the legislature enacted RCW 48A4.023{3J and RCW 48 44.024(2). RCW 

4844.024(21 is a statutory eM:eption to RCV.' 4844023(31 Since that tim<: l'lainriffs have 

I' offt~red insuranr:e plans to their small employer members \Vhere the pre·rnium fOr individual 

"' empiO)'er IT1<'111b(:rs hus been calculated using '·e~perience rating''. That is. tlte prr,nium H\kcs 

lfl 
into consideration. 0ach employer's claims experience and aggregated health history. This 

i ') method is an ex.ception to the ~ommunity wLing pooling requirements ofRC\V ..J-8.44.023{.3). 

On December I'. 2006. the Otnce of the Insurance Commissioner is~<lll~d TAA 06-07 

" 
i This advisory indicated it wa.s the OlC positi<ln !hat "(A)ny rating ba,.:d 011 the health 

~2 ~ int()rmatkm of fin indi,·idunlmei'Ylber emplovee was prohil)'~ted." 
l.l l) " 

,, ! I .[L\ TLTESITAA 06-01 

,. iiE,L't.i..J!lA4Q23(31: 

''' li (.J) Premium rates tllr health bene tit plans for smull ernplovers a defined in this sec.tion sh;ll be 
~-~ j subject. to the fDllO~:\·ing. provlsions· 

' ::~ i 
:\) 

:I ,, 
II 
I 
I 

'2 

(a'! Tbe contractor shall deveiop its ra!es based on an adju:ned Cl.'>nununlrv nue and .m.av 
onlv varv the adiusted communi tv rated fOr ' · · . - ~ . 



(il Geographic area: 
(ii) Family size: 
(iH) .1\gc; and 
(il) We;llness acti111ies 

, I 
· (i) Adjusted communit)' r~tos established under this section sha.JI poolrhe medical 

' I . ' II I . l expenence o'l" a groups pure la\img .:overage:. 
0 

I B,C\I_.:t~A:Wlc!.Cl.l: 
' 

,, 
1
1 (2) E'mployer~ purchasi:n!l health plans provided through associations 
:employers and the plans are not subjecrto RC\V 4844 0231 3) 

'/ 1 

are not small 

1 i I ed1ll i caLc',ii.!iJi@!lS:Sl-'::,d l!.!iJ?IJ .. LQ.§ ~Q 7., 
!()I :i 
" II The Otlice of Insurance Cornmissiv,ner (O!Ci is iss\ring Technical Assislilm~e Advisory (TAA) 

! IT·- 06~07 IO ont-:r guidance on the. llondl$criminmion requiremt~nt·s thflt health insurance carriers 
I] must ibllow when nning member empluvc'rs of amrciation health plans I ,\HPs) Tlre T <\.A 
I <I'JI"Jiie; to Mli AHl' contracts iSltwd or rene"ed on or after Januarv I. 1.008 ' " I' , . . 

,., i I 1\.ssociation health plans provide an important alternative t(Jr obtaining ''mpioyt;r sponsored 
[] he:~nJth insurance. Some plans. however, unl.awthl!y discriminatt; agrdn::.t 1heir members bosed on 

15 j tlwir heal! h. Approximately 7 percenl of association plans are in violarion oft be law by tlsing 
health infonrmtion t set rates for individual me-mber ~~lllpioY.'ers. R.m~s must be based on tbe ]\l 

health of1he ontire a.r.socimion gmup, Any rating based on ihe health inlormation.of an 
1

1 ind:vldual mernbcr employer is prohibited. (emphasi~ in odgi.na!) 

:: 1!,1 

:!{J 

! 
21 l 

.! 
'~ ! I ,, 

I! 

Did the OIC violate the Washington State Consri"tulion when it i»ued T.-\ 06-06? 

:>.' !! TA 06 ... 07 is not a rule, In oral argun·1e.nt d\~fense counsel conceded that it ~:ould not. be 

'' :I enibrced as a mlc. T A 06-07 wa& i&sued under RCW 34.05.230( I I The 11atu1.e permits a srme 
" i 
:::
1

._ j agencv to ''advi:;;e the· pub'lit\ of current opinions. approaches and iike.lv courses of action'' the l . 
J' I agency 1nay take in the fi.nure It is advi~ory only Jt is not subject t.c• the ruJemaking 

;i 

" jl requiremems nfthe APA 

1~ r 

I 
!, 
i I- 3 
i! 
~ i 



Tlic basis f'b1· this claim by the Plaintiffs is their view that the OIC lias viola tell tht: 

I 
21 

, I 
•
1 

• separa.tion of powers dextrine. by iJII.Jillll.lgating TA 06-07. ln sub>tance Th 06·07 treats r:he 
i 

entire association ns tile group. Interestingly. both sides believe tho la.ng.llage. of RCIV '\ 

6 l 
1 ·l8A4 023(3) and 48 . .\4.024(2) is unambiguous and supports thc~ir diametrically opposing views. 
! 
I 

" I The Plaimiffs approat:h the issue by emphasizin:; the fact that the kgblatnre passed a I 
Ill 

specilk e'emptron w RCW 43.'14 02.1(.1) Frorn the Plaintiffs' perspective. T1\ Oo-07. in etT'ect, I 
cvr><cerut<:> tltc G.xception ~ud nov •. makes their plans subjec.t w RCW 48 44 02 >(3). In their view 

;ll 

I'' 

! 

this violates the separation of powers because the OIC, a5 an executive agency. does not have the 
I 

powt'r to enact legislation. Also_ this particular' legislation does nor. have a ~lrant cfauthority 

H ! frnrn tl1e k•i!isl!.lture w the a~~encv to make. changes.. . ~" .... ' . 
• 

" The Defendants argue that th~ir approach is supported by Federal law which de tines 
j,; 

employer as "group or association of empkJyers" CF.R * 144 I 03 How "group" is defined is 
1'7 

key to Defendants argument Use of individual employer's rating a> the '"group" is 

discriminatory and, arguably, a v'iolarion of Federal law. In addition. RCW 48.44.024. while 

;u providing nn ex·.e1nption, does not address how the ass:ocialion plan shoLtld be rated, 

~~ li 
I Ddendams sugg<'st that irthere "as nil exemption the small employers wtruld be in the , 

:: I small g;-oup raring, pool, whic!1 is subjc<~t to community rating. instead ofbei.ng pooled witlttheir \ 

1•4 ! a.ssociation(s)_ Thtls under rhe exemption the rate calc.ulmion 'vo1.dd be bzn.;etJ upon the 
! 

:5 ! lt"sociarinn's e\:peri~ntce. 
I 

:2!, [ Both sides hHV('. ask0d the cou1t to de-c'1de which interpretation of the. statuit'-~ is correc1 
II · !-

~~ \Vhat information I have on legblai.ive intent as \-veil as the :st·atules them~eh·es inditatus that t.ht~ I 
" II I 
.. , \,.legislature intended to e~empt plaint ill's !'rom RCW 48.44 023(3) The plaintiffs have been · 

I . 

i !I 
II 

i[- 4 

I! 



I' d 
I! 
II 
i! 

I ii 

,, 

liJ 

II 

tlperating und~~r th111 und.en•1anding for (Jve1 12 .ve~1rs, and have ··exp..;,•nence ra1·ecl" employer 

l1h1mbers Tho OlC did not oflkially disagree with plain:it1"~, mterprcttnion until the 

promulgation ofT A 06-07 in December 2006. 

i 1 Th1s ~oun's vie\\· is I hal the plaintiffs had a right to proceed on the staruroty e~cmpt'1on. 

Their interpretarinn nfthat exemption rernnirkd cmcha!lenged tor uvcr a decade. While OlC can 

ls!5ue. !echnica! advisories. they are not rule-s and are nm. enforct~able. TA 06-07 tmwunt& ton 

major policy shiA ll·om the plaintifrs perspective Policy is tmldc by the legislature. The 

legislature should make the decision \iore tl1a11 a decade bas pa~t ·sine~! th(:: legislation vvas 

emll.:ted, if the !cgis!arure believes it. is time h)r il change they will act 

The Plaintiffs i\-1'otim1 For Summar.;. .. Judgment is Grant<::-d. 

Daled· All);USt n. 2007 

-5 

K ~\ nri . i~~;:.n:;i-C! 'cxi~\~6~~ 
SL'PE:J\IOR COURT JUXJE 


